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SUBORDINATE LEGISLATION COMMITTEE

 
AGENDA

 
8th Meeting, 2011 (Session 4)

 
Tuesday 25 October 2011

 
The Committee will meet at 2.30 pm in Committee Room 5.
 
1. Subordinate legislation: The  Committee  will  take  evidence  on  the

Interpretation  and  Legislative  Reform  (Scotland)  Act  2010  (Consequential,
Savings and Transitional Provisions) Order 2011 [draft] from—

 
Brian Adam MSP, Minister for Parliamentary Business, Scottish
Government;
 
Fraser Gough, Scottish Government Legal Directorate;
 
Al Gibson, Policy Adviser, Constitution and Governance Team, Scottish
Government.
 

2. Subordinate legislation: Brian  Adam  MSP  (Minister  for  Parliamentary
Business) to move S4M-01095—

 
That the Subordinate Legislation Committee recommends that the 
Interpretation and Legislative Reform (Scotland) Act 2010 (Consequential,
Savings and Transitional Provisions) Order 2011 [draft] be approved.
 

3. Instruments subject to affirmative procedure: The  Committee  will  consider
the following—

 
Aquatic Animal Health (Miscellaneous Modifications) (Scotland)
Regulations 2011 [draft]
 

4. Instruments subject to negative procedure: The Committee will consider the
following—

 
Prisons and Young Offenders Institutions (Scotland) Amendment Rule
2011 (SSI 2011/356)
Local Government Pension Scheme (Miscellaneous Amendments)

http://www.legislation.gov.uk/sdsi/2011/9780111014721/contents
http://www.legislation.gov.uk/sdsi/2011/9780111014721/contents
http://www.legislation.gov.uk/sdsi/2011/9780111014721/contents
http://www.legislation.gov.uk/sdsi/2011/9780111014745/contents
http://www.legislation.gov.uk/sdsi/2011/9780111014745/contents
http://www.legislation.gov.uk/ssi/2011/356/contents/made
http://www.legislation.gov.uk/ssi/2011/356/contents/made
http://www.legislation.gov.uk/ssi/2011/349/contents/made
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(Scotland) Regulations 2011 (SSI 2011/349)
Planning etc. (Scotland) Act 2006 (Saving and Transitional Provisions)
Amendment Order 2011 (SSI 2011/348)
Home Energy Assistance Scheme (Scotland) Amendment (No. 2)
Regulations 2011 (SSI 2011/350)
 

5. Instruments not subject to any parliamentary procedure: The  Committee
will consider the following—

 
International Criminal Court (Darfur) Order 2009 (SI 2009/699)
 

 
Irene Fleming

Clerk to the Subordinate Legislation Committee
Room T2.60

The Scottish Parliament
Edinburgh

Tel: 0131 348 5212
Email: irene.fleming@scottish.parliament.uk

http://www.legislation.gov.uk/ssi/2011/349/contents/made
http://www.legislation.gov.uk/ssi/2011/348/contents/made
http://www.legislation.gov.uk/ssi/2011/348/contents/made
http://www.legislation.gov.uk/ssi/2011/350/contents/made
http://www.legislation.gov.uk/ssi/2011/350/contents/made
http://www.legislation.gov.uk/uksi/2009/699/contents/made
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The papers for this meeting are as follows—
 
Agenda Items 1 and 2  

Briefing Paper (private) SL/S4/11/8/1

Agenda Items 3, 4 and 5  

Legal Brief (private) SL/S4/11/8/2

Instrument Responses SL/S4/11/8/3
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 SUBORDINATE LEGISLATION COMMITTEE 
 

8th Meeting, 2011 (Session 4) 
 

Tuesday 25 October 2011 
 

Instrument Responses 
 

 
 
INSTRUMENTS SUBJECT TO THE NEGATIVE PROCEDURE 
 
The Planning etc. (Scotland) Act 2006 (Saving and Transitional Provisions) 
Amendment Order 2011 (SSI 2011/348) 
  

On 7 October the Scottish Government was asked: 
 
1.  The new article 3(1)(b) of SSI 2010/431 makes a transitional provision under section 
58(2) of the 2006 Act which modifies, for the purpose of application to “existing planning 
obligations”, certain references in “regulations made under the [1997] Act”.  
 
(a) If it is intended that such modification applies to regulations made up to the date of 

coming into force of this Order, why could the provision not have been made clearer 
by making modifications to the specific Regulations affected?  
 

(b) If it is intended such modification will extend to regulations made under the 1997 
Act, including any yet to be made after this Order comes into force, why is it 
considered that this is a proper use of the section 58(1) and (2) ancillary powers? 
                

 

The Scottish Government responded as follows: 
 
1 (a) The purpose of the provisions of the new article 3(1)(b) referred to by the 

Committee is to ensure that references in existing regulations to „planning 
obligations‟ and „relevant instruments‟ are treated for the purposes of the 
application of sections 75 to 75B as including existing obligations and 
agreements under section 75 of the Act.  It is not considered that there is any 
doubt that these provisions have this effect or that there is any lack of clarity that 
they have this effect.  It would, of course, have been possible to have drafted the 
provisions in a number of different ways and this would include drafting the 
Order so as to make amendments to specific Regulations or to have identified 
within the Order the existing Regulations to which the provisions would apply.  It 
is not considered that those parties using the procedures available by virtue of 
sections 75A and 75B would have any difficulty identifying the Regulations which 
apply to those procedures. 

 
(b) The purpose of the Regulations is to modify the application of existing 

regulations. 
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INSTRUMENTS NOT SUBJECT TO ANY PARLIAMENTARY PROCEDURE 

 

The International Criminal Court (Darfur) Order 2011 (SI 2009/699) 

On 7 October 2011 the Scottish Government was asked: 

1. Section 1(4) of the United Nations Act 1946 requires the Order in Council forthwith 
after it is made, to be laid before this Parliament, if any provision made by the Order 
would (if it were included in an Act of the Scottish Parliament) be within the 
legislative competence of the Parliament.   

Can it be explained to the Committee why the apparent breach of that statutory 
requirement through a considerable delay, of some 2 and a half years, between 
laying the Order at Westminster and the Scottish Parliament does not affect the 
validity or operation of the instrument?      

2. There has been a delay in laying before the Parliament, in breach of article 10(1) of 
the 1999 “transitional SI Order”. The “transitional SI Order” has no provision 
specifying that a delay in laying does not affect the validity of the instrument. In 
contrast, section 31(2) of the Interpretation and Legislative Reform (S) Act 2010 
makes such provision, in relation to the instruments to which that subsection applies.  

Can it also be explained why this breach of article 10 has no affect on the validity or 
operation of this instrument (and given that the letter to the Presiding Office does not 
appear to offer explanation why in this instance the breach was “necessary” under 
article 10(3))? 

 

The Scottish Government responded as follows: 

1. We would refer you to our letter to the Presiding Officer which explains the reason 
for laying the Order within these timescales. Consideration of whether the Order 
should be laid before the Scottish Parliament only took place some time after the 
Order was made and laid with both UK Houses of Parliament, following the laying of 
a related Order: the International Criminal Court (Libya) Order 2011. The UK 
Government accepts there has been a delay in laying the Order before the Scottish 
Parliament and that it has not been laid “forthwith” in terms of section 1(4) of the 
United Nations Act 1946 (“the 1946 Act”). The Scottish Government had no 
involvement in the earlier aspects of the process. However, we agree with the UK 
Government that this breach does not affect the validity or operation of the Order. 
The instrument is made by executive order to implement a UN Security Council 
resolution. The laying requirement is a bare laying requirement, namely it is not 
subject to any procedure and there is no restriction which provides that the Order will 
not come into force until it is laid. The public have not been deprived of notice of the 
Order, as the Order was published in 2009. The Scottish Parliament has not been 
given notice of the Order until now, however even if notice had been given at the 
same time as the UK Parliament, the Scottish Parliament would have been unable to 
take any action which would have directly affected the validity of the instrument. We 
consider this situation is somewhat analogous to the case of Hepburn v Wilson 
(1901) 4F (J) 18. In that case the High Court of Justiciary held that the failure to lay a 
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set of regulations, to which the bare laying requirement applied, did not prevent 
somebody being prosecuted for an offence under those regulations.  

2. It is acknowledged that there is no express provision in the transitional SI Order 
stating that a delay in laying does not affect the validity of the Order. This Order is 
silent on this issue: there is no express provision stating that failure to lay affects its 
validity. In the absence of any such express provision, in our view a delay in laying 
does not affect validity. 

In response to the second issue you raise, this Order has been laid pursuant to 
section 10(3) of the transitional SI Order. Our letter to the Presiding Officer makes 
clear why it was considered necessary to bring the Order into force as soon as 
possible and before laying. The Order ensures that any arrest warrant issued by the 
ICC which the United Kingdom is obliged to implement cannot be defeated by a 
plea of immunity. If this process was not followed and the Order laid before it came 
into effect, this would potentially be counter-productive. Although the risk of those 
against whom arrest warrants were issued entering the United Kingdom was slight, 
this could have given any of the 3 Sudanese nationals the opportunity to leave the 
United Kingdom before the Order came into force and thereby avoid arrest. A 
person subject to an arrest warrant could visit the UK unhindered as long as they 
left the country before the Order came into effect. It would not be acceptable for 
those accused of extremely grave offences to escape justice in this way. This would 
be embarrassing and inconsistent with the UK Government‟s policy of ensuring that 
there should be no impunity and would also be in serious breach of the UK‟s 
obligations under the Rome Statute on the ICC.  The individuals who would be 
affected by the Order were already aware that they are the subject of arrest 
warrants, so there would be no prejudice to them in bringing the Order into force 
immediately.  
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